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Sacramento County District Attorney’s Office

THIEN HO
District Attorney
Date: July 5, 2023
To: Chief Bobby Davis
Elk Grove Police Department
8400 Laguna Palms Way
Elk Grove, CA 95758
Chief Katherine Lester
Sacramento Police Department
5770 Freeport Boulevard
Sacramento, CA 95822
From: Sacramento County District Attorney’s Office
Subject: Officer-Involved Shooting Case Number EGPD-22-005909
Shooting Officers: Detective Michael Loscher #487 SPD
Detective Terrence Mercadal #752 SPD
Person Shot: I (D-O.5. I

The District Attorney’s Office, as an independent agency, has completed its investigation and
review of the above-referenced officer-involved shooting. We only address whether there is
sufficient evidence to support the filing of a criminal action in connection with the shooting of
I [or the reasons set forth, we conclude that the shooting was lawful.

The District Attorney’s Office received and reviewed written reports and other documentary
items. These items include Elk Grove Police Department Report 22-005909, Sacramento Police
Department Report 22-286509, video and audio recordings, dispatch calls, witness interviews,
photographs, diagrams, evidence logs, medical records, and forensic reports from the
Sacramento County District Attorney’s Office Laboratory of Forensic Services.

FACTUAL SUMMARY

On October 10, 2022, an incident occurred at Kiki’s Chicken Place Restaurant located at 1901 J
Street in Sacramento. The incident was being investigated by Sacramento Police Department
(SPD) Detective Maxwell Anderson as a violation of Penal Code section 243(d), battery with
serious bodily injury. He determined that the assailants were associated with a 2015 Nissan

! This person’s name has been redacted pursuant to Penal Code sections 832.7(b)(7) and 1001.9(a).
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Altima because the license plate of the vehicle had been captured by a video surveillance camera
located outside Kiki’s Chicken Place.

Using the license plate number, Detective Anderson determined the vehicle was registered to
I hrough witness interviews and review of video surveillance, he identified |l
B 25 2 “person of interest” in the June 10" incident. He further discovered | N had a
pending felony arrest warrant from Orange County relating to counterfeiting and forgery.

Detective Anderson requested the assistance of the SPD Career Criminal Apprehension Team
(CCAT). The CCAT unit tracks suspects wanted for major offenses and takes them into custody.
Detective Anderson asked CCAT to locate and arrest ||l on the pending arrest warrant,
at which time Detective Anderson would seek to interview [JJjilif regarding the June 10
incident.

On October 11, 2022, CCAT detectives went to the Bella Vista Apartments at 6810 Di Lusso
Drive in Elk Grove to conduct surveillance on the Nissan Altima in an attempt to locate |l
I The Bella Vista Apartments is a multi-building apartment complex consisting of 20
buildings. Walkways and parking lots surround the buildings.

At approximately 9:53 a.m., CCAT detectives notified the Elk Grove Police Department (EGPD)
they would be conducting surveillance at the Bella Vista Apartments.

At approximately 10:00 a.m., four members of the CCAT team arrived at the Bella Vista
Apartments to conduct the surveillance. They were Sergeant Tod Bevins, Detective Michael
Loscher, Detective Terrence Mercadal, and Detective Joseph Thebeau. All four members of the
team were dressed in plain clothes. They wore black tactical vests with the word “Police”
written in large block letters. The tactical vests were equipped with a body-worn camera.

Each detective drove an unmarked vehicle. Additionally, Sergeant Bevins was armed with a Sig
Sauer 9mm handgun. Detective Loscher was armed with a Glock 19 9mm handgun. Detectives
Mercadal and Thebeau were armed with Glock 17 9mm handguns.

The detectives located the Nissan Altima. The Altima was backed into a covered parking spot,
facing north. The detectives parked their vehicles in surrounding parking spots with a view of
the Altima.

At approximately 12:06 p.m., Detective Loscher saw a subject he believed to be | R
walk past the front of the detective’s vehicle. The subject was walking towards the Altima.
Detective Loscher notified the other detectives that a subject matching the description of |}
I v as walking towards the Altima.

Detective Mercadal saw the subject and confirmed the subject was ||l The detectives
saw [l walk to the Altima and open the driver’s side door.

Detective Loscher got out of his vehicle and put on his tactical vest. He attempted to turn on his
body-worn camera. However, he realized later the camera did not activate.



Detective Mercadal and the other detectives drove their vehicles forward towards the Altima.
Detective Mercadal activated his body-worn camera and his emergency lights. The body-worn
camera began recording at approximately 12:07:35 p.m.

Detective Mercadal stopped his vehicle in a position to prevent i from driving away.
Detective Mercadal got out of his car. Sergeant Bevins and Detective Thebeau also drove
towards the Altima and got out of their unmarked cars. Detective Mercadal saw that ] was
holding a gun. Detective Mercadal immediately began yelling at [JJjjjiij ¢‘Put the gun down! Put
the gun down! Police!”

Detective Loscher also advanced towards [l He moved along a raised planter area to the

west of [l s car.

At approximately 12:08 p.m., i started backing away from the Altima. He moved back onto
the sidewalk and towards a pedestrian walkway that led south between two of the buildings.
Detective Mercadal saw [JJJilij look right at him and then directly at Detective Thebeau.
Detective Mercadal heard the sound of a firearm being “racked.”> He saw [JJjilil moving his
hands consistently with the racking of a round into a firearm.

Detective Mercadal believed il was loading his firearm for the purpose of firing at the
detectives to avoid being taken into custody. Detective Mercadal saw that |JJjjilij was holding the
gun in a “low ready” position with both hands.?

Detective Mercadal continued to yell commands to i} “‘Police! Drop the gun now!” R
did not comply.

Detective Loscher heard Detective Mercadal command i to drop the gun. However,
Detective Loscher did not yet see the gun as JJJill’s back was to him. Detective Loscher
continued to close on [Jij from the raised planter area.

Il turned towards Detective Loscher. Detective Loscher saw that i held a firearm in a
low ready position. [JJlf began to raise his gun towards Detective Loscher. Detective Loscher
realized he was exposed without a position to take cover. He feared for his life. Detective
Mercadal yelled, “Gun! Gun! Watch the crossfire!”

At approximately 12:08:20, Detective Loscher fired multiple rounds at |||} I fcll
momentarily to the ground. Both Detective Mercadal and Detective Loscher commanded |jil}
to drop the gun.

As they did so, il stood up, still holding the gun. [JJiij began to point the gun towards
Detective Loscher a second time.

2 “Racking the slide” of a semi-automatic firearm is the motion required to insert the first round from the magazine
into the firing chamber.

3 The “low ready” position indicates pointing the muzzle of the gun down below the target without bending the
arms.



Detective Loscher fired multiple additional rounds at ||jjlil] Il 2gain fell to the ground.
Detective Loscher stopped firing. [JJili] still refused to drop the gun. [Jjjiij began to stand up
again and pointed the gun towards Detective Loscher. Detective Loscher fired additional rounds
at il Dectective Mercadal saw that Detective Loscher was in danger of being shot by [l
He fired approximately three rounds at [l

Both detectives momentarily stopped firing. |l still refused to drop the gun and again tried to
get up with the gun in his right hand. Both detectives then fired additional rounds at [JJjjjjij until
I fcll to the ground in the walkway with the gun falling a few feet away from his head.

At approximately 12:08:40 p.m., Detective Mercadal directed the other detectives to “Hold!” He
advised Detective Loscher to take cover behind a tree. They notified dispatch that the suspect
was down and requested additional units. Detective Loscher ejected his magazine and inserted a
fresh magazine into his firearm.

Detective Mercadal asked Sergeant Bevins to retrieve a medical bag from Detective Mercadal’s
vehicle. Detective Mercadal told Jil] that they were going to get him medical care. |
responded, “I want to die.”

The detectives approached [JJill, secured the weapon, and ||} . Thcy began
to provide medical care. As they administered to [JJilif’s wounds, |l stated, “Why are you

not killing me? Shoot me in the head.”

The detectives continued to provide medical care to [JJilf until medics from the Cosumnes CSD
Fire Department arrived at approximately 12:21 p.m.

I s firearm, a Smith & Wesson .40 caliber handgun, was located approximately 3 feet south
of I’ s head as detectives treated il on the walkway. The handgun was later examined by
crime scene investigators of the Elk Grove Police Department. They noted that the handgun had
one round in the chamber, one round “double-fed” between the magazine and the chamber, plus
three additional rounds.*

I v as transported by ambulance to Kaiser Permanente South Sacramento Medical Center.
Dr. Wendy Zigler noted that i suffered nine wounds: four wounds to his right arm; one
wound to his upper right trapezius, one wound to his upper left trapezius, one wound to his upper
right abdomen, one wound to his right ear lobe, and one wound to his right forearm. [l
suffered fractures to a single rib and to four vertebrae.

While il was being observed in the Emergency Room by EGPD Detective Daniel Emerson,
Il spontancously stated, “Emerson, I’'m sorry. Tell the officers I’'m sorry.”

Il told detectives at the hospital that he did not remember the incident.

4 A double feed occurs when two rounds try to enter the chamber of a semi-automatic firearm at the same time. The
weapon cannot be fired until the double feed is cleared.



Crime scene investigators located 21 spent 9mm casings at the scene. A round count and a
comparison conducted by the Sacramento County District Attorney Laboratory of Forensic
Services established that Detective Loscher fired a total of 16 rounds during the incident.
Detective Mercadal fired a total of 5 rounds.

Investigators determined that [Jjjij rented apartment #343 in the Bella Vista Apartments under
the name Jared Taylor. |JJiij had provided the apartment complex management a copy of a
Texas Driver’s License with the name Jared Taylor. The license contained a picture of [ il}

EGPD Detective Mark Bearor obtained a search warrant to search apartment #343. Detective
Bearor searched the apartment and located an empty Smith & Wesson .40 caliber pistol
magazine and .40 caliber ammunition.

Although all of the responding detectives on the CCAT team were equipped with body-worn
cameras, Detective Mercadal’s camera was the only one that was activated and recording
throughout the incident. The video depicts the incident consistently with how it is described
above.

LEGAL ANALYSIS

An officer who has reasonable cause to believe a person has committed a public offense or is a
danger to others may use reasonable force to affect arrest or detention, to prevent escape, or to
overcome resistance. (Tennessee v. Garner (1985) 471 U.S. 1, 11; Graham v. Connor (1989)
490 U.S. 386, 396; Kortum v. Alkire (1977) 69 Cal.App.3d 325; California Penal Code section
835a(b); CALCRIM 2670.) The person being detained or arrested may be subjected to such
restraint as is reasonably necessary for his arrest and detention and has a concomitant duty to
permit himself to be detained. (People v. Allen (1980) 109 Cal.App.3d 981, 985; CALCRIM
2670, 2671, 2672.) Officers do not need to retreat or desist their efforts if the person they are
arresting or detaining resists or threatens resistance; nor shall the officer be deemed an aggressor
or lose the right to self-defense by use of reasonable force. (California Penal Code section
835a(d).)

B vas a “person of interest” in the June 10" assault incident, which occurred in Sacramento.
I / dditionally, CCAT detectives had authority to
arrest [Jij based on his pending felony arrest warrant from Orange County. Pursuant to that
warrant, the detectives had a duty to detain and arrest i, and [l had a duty to permit
himself to be taken into custody.

However, when CCAT detectives confronted JJjjij in the parking lot of his apartment complex
and identified themselves as police officers, [JJjilij refused to allow himself to be taken into
custody. Instead, |JJiij drew his .40 caliber firearm and held it in a low ready position in front



of him as he backed away from the officers. As Detective Loscher advanced towards |JJjjjij from
the west, JJJili] focused his attention on Detective Loscher and began to raise his firearm in
Detective Loscher’s direction.

A peace officer may use deadly force under circumstances where it is reasonably necessary for
self-defense or defense of another. California law permits the use of deadly force if the officer
actually and reasonably believed he was in imminent danger of death or great bodily injury.
(CALCRIM 505, 507, 3470; California Penal Code section 835a(c)(1)(A).) An officer who uses
deadly force must actually believe that force is necessary. The appearance of danger is all that is
necessary; actual danger is not. (People v. Toledo (1948) 85 Cal.App.2d 577; People v. Jackson
(1965) 233 Cal.App.2d 639.) Thus, the officer may employ all force reasonably believed
necessary. (CALCRIM 3470.) The reasonableness of a particular use of force must be judged
from the perspective of a reasonable officer on the scene, rather than with 20/20 hindsight. The
calculus of reasonableness must embody allowance for the fact that police officers are often
forced to make split-second judgments — in circumstances that are tense, uncertain, and rapidly
evolving — about the amount of force that is necessary in a particular situation. (California Penal
Code section 835a(a)(4); Graham v. Connor (1989) 490 U.S. 386.)

Here, CCAT detectives had identified themselves as police officers and confronted [Jil] with
their guns drawn. Despite that fact, i drew his gun and attempted to rack the slide to load a
round into the chamber. Detective Mercadal believed that ] intended to engage in a
shootout with detectives rather than submit to their authority.

It appears that in racking the slide of the firearm, [Jjjilij caused a double feed that prevented the
handgun from firing. However, the detectives could not possibly have known that. Rather,
Il continued to hold the handgun in a low ready position and turned his attention towards
Detective Loscher. |l ignored the detectives’ commands to drop his gun. He began to raise
the muzzle of his gun in the direction of Detective Loscher.

Detective Loscher justifiably feared for his life. He fired several rounds at ||l [ fcll but
did not release the gun. |l stood and again began to raise his gun at Detective Loscher.
Loscher fired more rounds at [Jjjilij to prevent [Jili] from killing him.

I fcll again but still did not release the gun. Detective Mercadal feared that Detective
Loscher was exposed and was about to be shot by il He and Detective Loscher each fired at
I B still held the gun in his hand and attempted to stand and reengage the detectives.
Both Detectives Loscher and Mercadal fired additional rounds until [l fell to the ground and
dropped the gun. Detectives then approached, secured the weapon, and began providing medical
care until medics arrived.

Under these circumstances, Detectives Loscher and Mercadal reasonably believed |l
intended to immediately shoot Detective Loscher and potentially other detectives to avoid being
taken into custody. As [l held a semi-automatic firearm in his hands and began to point it in
the detective’s direction, i demonstrated that he had the intent and the present ability to
cause death or serious bodily injury to one or more of the detectives attempting to lawfully take
him into custody on the existing arrest warrant. Accordingly, their decision to use deadly force



against [JJjij until that danger ceased was reasonable and justified.

CONCLUSION

Detectives approached | to take him into custody on a pending felony arrest warrant.
Rather than submit to custody, il drew his firearm and began to point it at Detective Loscher.
Despite being confronted by four armed police detectives commanding him to drop his gun,
Il instead demonstrated he intended to shoot at the detectives to evade arrest. Facing this
threat presented by i}, the decision of Detectives Loscher and Mercadal to deploy deadly
force until the threat ceased was justified.

Accordingly, we will take no further action in this matter.

Cc:  Detective Cameron Mason, Elk Grove Police Department
Detective Michael Loscher, Sacramento Police Department
Detective Terrence Mercadal, Sacramento Police Department
Office of Public Safety Accountability



